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SUBCHAPTER C. TEXAS MEDICAL LJABILITY
INSURANCE UNDERWRITING ASSOCIATION

28 TAC §§5.2001 - 5.2008

1. INTRODUCTION. The Commissioner of Insurance adopts amendmants to §§5.2001
- 5.2006 concemning the plan of operation of the Texas Medical Liability Insurance
Underwriting Association {JUA). The amended sections are adopted without changes
to §§5.2001 - 5.2003 and 5.2005 — 5.2006 and with one nonsubstantive typographical

correction to §5.2004 as published in the November 5, 2004 issue of the Texas Register
(29 TexReg 10175).

2. REASONED JUSTIFICATION. The amendments are necessary to conform to and
impiement amendments to Insurance Coda Article 21.49-3 enacted by the 77
Legislature in Senate Bill 1838 and the 78" Legistature in Senate Bills 14, 421, 339, and
891. Further, the amendments update, streamiine, and clarify various terms and
provisions and conform the plan of operation to the federal Servicemembers Civil Rellef
ActofEOUG(SOUSC App §§501 etseq) |
Senate Bill 1859 enacted by the 77 Laglslatura, among “other rnatters N
establishes eligibility requirements for the addition of for-profit nursing homes; adds
language relating to a deficit sustained by the JUA; sstablishes separate stabilization
reserve funds with respect to physicians, health care providers, other than nursing

homes, and to nursing homes; and requires each policyhoider to have contingent
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liability for a proportionate share of any assessment of policyholders as specified within
the applicable group of providers.

Senate Bills 14, 339, 421 and 891, enacted by the 78" Legislature, among other
matters, address participation by JUA members, proceduras, policyhoider stabilization
reserve funds, eligibility of other health care practitioners and tacilities, and assisted
living fachities, and issuance of gaﬁaral liability coverage in connection with medical
Iability insurance coverage. Senate Bill 14 amends Article 21.49-3 to provide that
assassments and conh‘tbutions paid to the association by JUA members shall be
relmbursad to the state 1o the extent that ‘members have recoupéd their assgssmeénts

ng premium tax credits. Senate Bill 339 amends Article 21.49-3 to allow the JUA fo
offer instaliment payment plans for coverage and to permit payment of the stabilization
reserve fund charge maninstallmntbaﬁsorasanannual lumpsumilrequlredbyma
JUA. Senate Bill 421 amends Article 21.49-3 to add “assisted living faciiity” to the
definition of "heaith care provider’; astablish assisted living facilities as eligible for JUA
coverage -subiact to the same provisions of Article 21 49-3 as nursing homes; add
definitions of “health care,” "health care facility,” and “health care practitioner”; and
 establish health care praciitioners and faciliies as. eligible. for JUA coverage. subject to._
specific procedures, including a determination and order by the commissioner. Senate
Bill 891 amends Arficle 21.49-3 to allow the JUA to provide general liability insurance
coverage 1o be issued in connection with medical liability insurance issued by the JUA.
The Setvicemembers Civil Relief Act, signed into federal law on December 19,

2003 as Public Law 108-189, amended the Soldiers’ and Saitors' Civil Relief Act (50
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U.S.C. App. §§501, at seq.). This Act, under 30 U.3.C. app. §593, requires an
insurance carrier to suspend professional fiability insurance coverage provided o a
servicemember described under the Act upon receiving a written request from the

servicemember.

3. HOW THE SECTIONS WILL FUNCTION. Overall, amendments to §§5.2001 -
| 5.2006 eliminate unnecessary language, including requirements that are detailed in the
statute and not necessary to repeat in the rule, and update, clarify, and streamiine
various terms and provisions. Throughout the amendments, references 1o the
commissioner or the department, as applicable, replace references to the State Board

of Insurance. In several instancas, citations to recodified statutes replace old statutory

references.

Amendments to §5.2001 addr definitions of “association,” “commissioner,” and
“department,” delete the definition of “board,” and amend the definition of “application”
by including general liability insurance issued in connection with medical liability
insuranoé.

- Amendmants 0. subsection (c) of §5.2002, change notice provisions. to, conform _
with open meeting requirements under the Government Code, Chapter 551.
Amendmaents to subsection {d) clarify that directors of the JUA take office on October 1
of each year and shall hold office until the next elaction of directors or until a successor
has been selected and qualified. In addition, amendments to subsection {d)(2) combine

representation of the elected diractors from the National Association of Independent
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Insurers (NAIl) and the Alliance of Arnerican insurers (AAl) © prnvide_ for a single
representative from either the NAII or the AAl, at the choice of the Preperty Casualty
Insurers Association of America (PCI). This amendment was made in recognition of the
merger batween NAIt and AAl forming PC!. Further, amendments to subsection {d){2)
substitute the Insurance Gouﬁcii of Texas for the directorship previcusly held solely by a
member of the AAl.

Amendments 10 subsection {(c) of §52003 add references to eligibility of
| coverage for health care practitioners and facilities not otherwise defined as health cars
providers and provisions for two separate policyholder's stabilization reserve funds, one
tor physicians and certam health care pravidars under §4A of Article 21 49-3 and one
for nursing homes and assisted Niving facilities under §4B of Aricle 21.49-3.
Amendments to subsection (d) add references to nursing homes and assisted Iving
tacilities as appropriate and provide that the JUA shall reimburse the state to the extent
that the mémbers have recouped their assessments using premium tax credits pursuant
1o subsection {e), with interest at a rate to be approved by the oommiésiunar.

Amendments to subsection {a) of §5.2004 provide that: the procedures regarding

applicable to insurance written by the association and related statistics shall be in
acdord with §4 of Article 21.49-3; policies issued by the JUA shall be written for a term
of one year or Ie_ss. as determined by the JUA; the JUA may offer an installment plan for
coverage or for payment of the stabifization reserve fund charge; the JUA may require

~ the policyholder to pay the stabilization reserve fund charge as an annual lump sum;



04-1262
TITLE 28. INSURANCE Adopted Sections

Partl, Texas Departiment of Insuranca Page 5 of 58 Pages
Chapter 5. Property and Casualty insurance

and general liability limits must be the sama as medical liability limits subject to the
JUA's maximum policy limits. In addition, amendments to subsection (a) add
references to general liability insurance and excess general liability insurance, health
care practitioners, and health care facilities, and clarify that policies of excess medical
Hability and excess general liability insurance terminate automatically in the event that
the underlying primary policy of medical liability or underlying primary general liability
insurance is not mai_ﬁtained. .

Amendments to subsection (b) of §5.2004 add references to health care
prﬁcﬁtloﬁérs and Eaéllh care faci]illes prmﬂde'.that a nursing home or assisted living
facility not oﬁeMsa efigible for coverage Is eligible for coverage if the nursing home or
assisted living facility, in accordance with JUA requirements, mads a verifiable effort o
obtain coverage from authorized insurers and eligible surpius lines insurers, as
evidenced by two rejections, and was unable to obtain substantially equivalent coverage
and rates; provide that the JUA may issue a general fiability insurance policy only if the
apﬁlicant is issued a medical liability insurance policy by the JUA; include a self-
insurance trust created under Article 21.49-4 as an authorized insurar for purposes of

- evidence: of 2 rejection for medical liability. coverage; require all nursing home and.
assisted living facility applicants to provide evidence of inability to obtain coverage from
authorized insurers and eligible surplus lines insurers for substantially equivalent
coverage and rates; add physicians and other health care providers to thosa appiicants
and policyhalders required to comply with all significant loss controt or risk management

recommendations; provide that noncompliance with reascnable loss control or risk
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management recommendations may be a reason for cancellation of a JUA policy;
provide that a policy of general liability insurance issued by the JUA shall automatically
iarminate on the same effective date and time as the termination of the medical liability
policy; provide that the JUA shall suspend a policy, upon written request from a
policyholder subject to the Servicemembers Civil Relief Act of 2003 (50 U.5.C. §5§501,
et seq.); and add a self-insurance trust, gstabiished under Article 21.48-4, as an entlity
that may write a JUA risk as regular business upon the insured’s written consent filed
with the JUA, in which event the JUA sha_ll ca;tcel its pollcy pro rata.

The amendment to paragraph (1) of §5.2008 provides that general liability

insurance, in addition to medical liability insurance, is a coverage for which the JUA may

develop a reinsurance program.
4, SUMMARY OF COMMENTS. No comments were received.

5. STATUTORY AUTHORITY. The amendments are adopted under the insurance
Code Article 21.49-3, §31.007 and §36.001. Article 21.49-3, §3(c) specifies that
amendments to the plan of operation shall. be.made by the directors of the association,
subject to the approval of the commissioner, or at the direction of the commissioner.
Pursuant to §31.007, a reference in the insurance Code or other law to the State Board
of Insurance, the Board of Insurance Commissioners, of an individual commissioner

means the commissioner or the department as consistent with the respective duties of

the commissioner and the department under this code and other insurance laws.
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Among other things, Article 21.43-3, §3(c) specifies that the plan of operation shall
provide for economie, fair, and nondiscriminatory administration and for the prompt and
efficient provision of medical lability insurance, and shall contain other provisions
including, but not limited to, preliminary assessment of all members for initial expenses
necessary to commence operations, establishment of necessary facilities, management
of the JUA, assassment of members and assessment of policyholders to defray losses
and expenses, administration of the policyholders stabilization reserve fund,
commission arrangements, reasonable and objective underwﬁting standards,
acceptance, assumption, and cession of r;insuranoa. appointment of servicing carriers,
and procedures for determining amounts of insurance to be provided by the JUA.
Section 36.001 provides that the Commissioner of Insurance may adopt any rules
necessary and appropriate to implement the powers and duties of the Texas
Department of Insurance under the Insurance Code and other faws of this stats.

6. TEXT.
§5.2001. Definitions.

- -~ (aF Words defined in the Act. Unless the context clearty dictates tha contrary, __ .

words defined in the Insurance Code Article 21.49-3, and not specifically defined in

these sactions shall have the same definition when used in this subchapter as they
have in the Act.
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(b) Words defined in the sections. The following wor;ls and terms, when used in
this subchapter, shall havs the followinrg meanings unless the context clearly indicates
otherwise:

[1]7 Act--The Texas Medical Liability Insurance Underwriting Association
Act, codified as the.Insurance Code Article 21.49-3.

(2) Application—-An appiication for medical liability insurance and general
fiability Insurance issued in connection with medical liability insurance.

(3)  Association-Texas Medical Liability insurance Underwriting

Assoclation.

(4) Board of directors—-The board of directors of the Texas Medical
Liability Insurance Underwriting Association.

{5} Chairman of the board-The chairman of the board of difectors of the
Texas Medical Liability Insurance Underwriting Association.

(6} Charter member of the association--An insurer authorized to write and
engaged in writing, within the State of Texas on a direct basis, automobile fiability
and/or liability other than automobile insurance at any time between January 1, 1975,

. andthe effecive date of theAct. . .. . -

{7} Commissioner—Commissioner of Insurance.

{8) Department--Texas Department of Insurance.

(9} Member--An insurer required to be a member of the association by the
Act, §3, or, where the context indicates, any duly authorized agent or representative of

such insurer. "Members"* shall mean more than one member.
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(10} Secretary-The secratary of the Texas Medical Liability insurance
Underwriting Association.

(11) Treasurer-The treasurar of the Texas Medical Liability Insurance
Underwriting Association. |

(t2) Vice chair or vice chair of the board--The vice chair of the board of
directors of the Taexas Medical Liability Insurance Underwriting Association.

§5.2002. Operation of the Texas Medical Liability Insurance Underwriting Association:.
(a) Membership. The association is created by the Act. Any insurer aﬁtlmrized
to write and engaged in writing any insurance, the writiqg of which requires such insurer
to becoms a member of the association pursuamt to §3 of the Act, who becomes
authorized to write and engages in writing such insurance after the effective date of the
Act shall become a member of the association on the first day of January immediately
foﬂowing the date such insurer engaged in writing such insurance, and the
determination of such insurer's participation in the association shall be made as of tha

date of such membership in the same manner as for all members of the association.

- . Any member which ceases to_be autherized to-write or which ceases to.engage in the .

writing of any insurance which would require such insurer to become a member of the
association shail remain a member of the association until midnight of December 31
next following the date such insurer ceasas to be authorized o write or ceasas to writs
such insurance, and such insurer's participation in the association shait ceass as of that

time; provided, however, that each member shall participate in any financial deficit of
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ihe association for ali calendar years subsequent 10 December 31, 1976, during which
the insurer was a member of the association, whenever such deficlt is determined. The
member shall be charged or credited in due course with its proper share of all expenses
ar losses and any recoupment or reimbursement allocable io the member. In the event
that a member is merged or consolidated with ancther insurer, the continuing insurer
shall become a member of the association in place of the hergad or cunsolldated
member, provided that such member shall be deemed to have become a member of the
assoc:_iaﬁm on the date tha merged or consolidated member became a member and
provided, further, that such member shall pay no Initial expense fee.
(b) Expensa fees. _

{1} Initial expense fee. Each member shall pay to the association an
initial expense fee of $100. All members of the association shall pay such fees on or
before the date they become members of the association. |

(2) Annual expense fee. In addition to the initial expense fee, sach
member shall pay to the asscciation an annual expense fee in an amount to be

determined by the board of directors and approved by the commissioner. All members

_ of the. association shall pay such annual expense fea on or before the first of January =

for each year during which the association exists.

{(3) Remedy for failure to pay fees. If any member shall fail or refuse to
pay either the initial expense fee or the annual expense fee after racsipt of written
notice by the association that such fes is due and payable, then such member shali be

subject to the same remedies as provided in §5.2003{d){4} of this chapter (relating to
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Properiy and Casualty Insurance) for the failura of such member to pay any assessment
lavied by the association.

(4) Use of fees. All expensa fees paid to the association shail be used in
such manner as the board of directors may from time to time direct in accordance with
this subchapter. -

(c) Meetings of members.

(1) Notice of mestings. Written or printed notice stating the place, date,
hour, subjects of the meeting, and the purpose or purposes for which the meeting is
caﬂed-, shall be delivered not léss than 10 nor more than 50 days before the date of the
meeting, either personally or by mail, by or at the direction of the chair of the board of
directors, the secretary, or other person calling the meeting, to each member entitled to
m at such meeting. Public notice of meetings shall be given as required by the
Govemment Code, Chapter 551.

' (2) Meetings.
(A) Annual meeting. The annual meeting of the members shall be
held not later than the 30th day of September of each year at an hour and place to be

" determined by-the board: of directors. for. the purpose of electing directors and for the

transaction of such other business as may come befcre the meeting. If the election of
direétors is not held on the day Qesignatéd for any annual meeting of the members, the
board of directors shall cause the eiection to be held at a special meeting of the

members as soon as may be convenient after the annual meeting.
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(B) Special meetings. The koard of directors, the chair of the
moard of directors, or 20% of the members may call a special meeting of the members
and dasignate any place as the place of the special meeting.

(3) Quorum. Fifty members, represented by person of by proxy, shall
constitute a quorum at a meeting of the members. |f less than 50 members are
represanted ata meeting, a majority of the members reﬁresented may adjourn the
meeting from time to time without further nohce At tha-next mesting after adjournment
at which a quorum is present or represented any business may be transacted at the
meeting as originally notified. The members represented at a duly organized mesting
may continue to transact business until adjoumment, notwithstanding the withdrawal of
snhough persons to leave less than a quorum. |

{4} Voting.

(A) Each member shall be entiled to one vote at the annual
meeting and each special mesting.

(B) A member may vote by proxy executed in writing by the
member, No proxy shall be valid after the next annual meeting after the date of its

- execution unigss otherwisa provided In the proxy: Each proxy shall be revocable.. . -

(C) Each member's vote may be voted by such officer, agent, or

proxy as the bylaws of such member may authorize or, in the absence of such

authorization, as such member may determine.
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(D) Voting on any question of in any eleclion may be by voics vote
or by show of hands uniess the presiding officer shall order, or any member shall
demand, that voting be by written ballot.

(5) Rules. To the axtent applicable, Robert's Rules of Order shall govemn
the conduct of and procedurs at all meetings of the members.

{d} Directors.

(1} Selection. At each annual meeting of members or as otherwise
provided in subsection (c}{(2) of this §ecﬂon, the members shal! elect five directors from
among member companies for the categories set forth in paragraph (2)(B) and {C} of ‘
this subsection. Four directors shall be selected in the manner set forth in paragraph
(2)(D)-(F) of this subsaction. Directors take office on October 1 of each year and shall

hold office until the next election of directors or until a successor has been selected and
qualified.

(2) Membership.
(A} The number of the directors of the association shall be nine.
(B) Three directors to be elected in accordance with paragraph (1)
 of this subsectian.shal be slectad by the members and shall be separate members of
the association representing each of the following:
{iy a single representative from either the National
Association of Indspendent Insuraers or the Alliance of American Insurers, at the choice
of the Property Casualty Insurers Association of America;

(iy American Insurance Association; and
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(iii} Insurance Council of Texas.
(C) Two directors shall be slected by the members and shall be:
() a member insurer organized under the laws of and
domiciled in the State of Texas; and
(i) a member insurer that is not a member of those
associations described in subparagraph (B) of this paragraph.
{D) One director shall be a physician who is appointed by the
Texas Medical Association or its successor,
{E) Cne director shall be a representative of nospitals appointed by
the Texas Hospital Association or its successor.
(F} Two directors shali be members of the public to be appointed
by the commissioner.
(G) No director shall fill more than one seat on the board of
directors, and no member affiliated by ownership, management, or control shall
simultaneously cccupy seats on the board of directors. No later than 60 days prior to

the annual mesting, the board of directors shall select a nominating committee of three

member companies. The three directors wha shall represent the organizations set forth.

in subparagraph {B) of this paragraph shall be nominated by the nominating committee.
The two directors described in subparagraph {C} of this paragraph shall be nominated
by any member of the association by submitting the nntninee's name 1o the nominating

commiftee. In order to be eligible for selection to the board of directors by the
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members, a rember must be nominated at least 30 days prior to the annual mesting at
which such directors ars selected.

(3) Term of office. Uniess removed in accordance with this subchapter,
aach diractor shall hold oifice until the next election of directors or until a successor has

heen selected and qualified.

(4) Regular mestings. A regular meeting of the board of directors shall be
held with notice as provided for in this subsection, immediately after and at the same
place as the annuat meeting of the members. The board of directors may provide, by
resolution, the time and piace for the hoiding of additional regular meetings with notice
to the dir;ctms at least 10 days before each regular meeting as provided in this
subsection.

{5} Notice of reguiar or special mesting. Notice of any regular or special
meeting shall be given at least 10 days prior to the meeting. The association shall
provide natics by personal dslivery, mail, slectronic or other means to each director. If

mailed, notice shall be deemed to be delivered when deposited in the United States

mail, addressed with postage prepaid. if the notice is by other reasonable means, the

- association shall maintain a written record of the method of notification. Any director

may waive notice of any meeting. The attendance of a director at a meeting shall
constitute a waiver of notice of the meeting, except where a director attends a mesting

for the express purpose of objection to the transaction of any business because the

meeting is not lawfully called or convened.
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(8) Special mestings. Speciai mestings of the doard of direciors may de
called by the chair of the board, or at the request of any two direclors. The person of
persons authorized 1o call special meetings of the board of directers may fix any place
that is accessible to the public as the place for holding any special mesting of the board
of directors called by them.

(7) Statement of purpose of mesting required. The business to be
transacted at, and the purpose of, any regylar or special meeting of the board of
directors shall be specified in the notice, or waiver of notice, of the meeting and in the
notice required by the Govemment Code, Chapter 551.

(8} Quorum. A majority of the directors shall constitute a quorum for the
transaction of business at any meeting of the board of directors. Action taken by a
majority of the directors present at a meeting at which a quorum is presant shall be the
act of the board of directors. If at any meeting of the board of directors there is less
than a quorum present, a majority of those present may adjourn the meeting from time
to time until a quorum is obtained, and no further notice need be given other than by
announcement at the meeting which shall be adjoumned.

ez () Erasumpﬁortotassant» A director of the association who is present at
the meeting of the board of directors at which action on any matter is taken shall be
presumed to have assented to the action taken uniess the director's dissent is entered
in the minutes of the meeting, or unless a written dissent to such action is filed with the
person acting as secretary of the meeting before the adjournment. Such right to dissent

shall not be available to a director who voted in favor of such action.
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(10) Compensation. By resolution of the board of directors, the dirgctors
and members of committees of the association may be paid their sxpenses, if any, of
attendance at each meeting of the board of directors, or gach meeting of a commitiee of
the association. Na other payment shall be made to diractors other than that provided
in this paragraph except that nothing in this subchapter shall be construed as pf-avanﬁng-
any director from receiving compensation for serving the association in any other
capacity.

(11) General powers. The board of directors shall manage the business
and affairs of the association subject to the supervision and controt, at all times, of the
commissioner and the department as set forth in this subchapter and in the Act.
Included among the powers of the board of directors, but not in limitation thereof, are
the following:

{A) to purchase or otherwise acquire for the association any
property, fights, or privileges which the association Is autttorizqd 10 acquire;

(B) to remove any officer summarily for cause, or without cause
and, in their discretion, from time to time to dissolve the powers and duties of any

- officers and to confer the powers and duties upon any other persory. . ..
(C) to appoint and remove o;' suspend such subordinate officers,

agents, employees, or representatives as they may deem necessary and to determine
their duties, and fix, and from time to time change, their salaries or remuneration, and to

require security as and when they think fit;
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(B to sonfer upon any officer of the aésaciaﬁun the power io
appoint, ramova, and suspend subordinaie officers or amployees;

(E) 1o determine who shall be authorized on the asscciation's
behalf io ma%e and sign bills, notes, acceptances, endersements, checks, releases,
raceipts, contracts, and other instrumenis;

(F) to delegate any of the powers of the board of directors in
relation to the ordinary business of the qssociaﬁon to any standing or special
committes, or to any officers or agent (with power to subdelegats) upon such terms as
they think fit;

{G) to contract, from time to tims, with one or more members for
single or multi-year terms, to act as setvicing carriers tﬁ perform all policy functions of
the association, including, without limitation to, underwriting, issuance of policy, coding
and premium accounting, setlement of claims to conciusion, and reporting to the
association, as may be directed by the assoclation, subject to provisions of law and this
subchapter, upon the terms and for the consideration expressed. Such contracts may
not become sffective until the contracts have been approved by the department;

e ez o (HY- - to. approve . expenses- and. levy. assessments, - including
preliminary assessments for initial expenses necessary 1o commence operaﬂoné. and
assaessments to defray losses and expenses;

{I} to establish necessary lacilities;

(J} to enter info commission arrangements with agents regarding

the sale of medical liability insurance through the association;
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(K} o promulgats r2asonabls and objective undenwriting

standards;

{L} 1o either or both accept and refuse the assumption of
reinsurance from its members, and cede and purchase rsinsurance; provided, howsver,
that such reinsurance shall be governed by rules promulgated by the commissioner;
and

(M} to direct the collection, adminisiration, investment, and
valuation of the stabilization reserve funds consistent with the Act and this subchapter.

(12) Committess.

(A) The board of directors, by resolution or resolutions passed by a
majority of the board of directors, may designate one or more committees, each
committee to consist of two or more of the directors of the association which, to the
axtent provided in the resolution or resoiutions, shalt have and may exercise the powers
of the board of directors in the management of the business and affairs of the
association. The committee or comimittees shall have such name or names as may be
determined from time to time by appropriate resolution. All such committees shall keep

- regular minutes of their proceedings and report the minutes to the board of directors
when required.
_ (B} The chair may appoint the members of the commitiees as may
be appropriate to carry out the business of the association.
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(C) The delegalion to 2 comimittee of authority consistent with this
saction shall not operate o relieve the board of directors, or any dirscior, of any
responsibility imposed upon the board of directors or director by law.

{13) Remaval. Any person serving as a director may be removad from a
position as director either with or without cause at any special meeting of members if
notice of intention to remove the difactnr has been stated as one of the purposes of the
meeting. This paragraph shall not be construed to allow the removal of any member
from the board of directors. |

(14) Vacancies.

_ (A} A director position shall be considered vacant upon the
resignation of the member serving as dirsctor.

{B) Any vacancy occurring in the board of directors may be filted at
the next meeting of the board of directors following the occurrence of such vacancy.
Subject to the Vprouisions of paragraph {2} of this subsection, such vacancy shall be
filed by the affirmative vote of a majority of the remaining directors though less than a

quorum. A director elected to fill a vacancy shall ba elected for the unexpired term of its

{15) Executive committee. The board of directors, by resolution or
resolutions passed by a majority of the board of directors, may designate an executive
committee to consist of a chair, a vice chair, a secretary, a treasurer, and the immediate
past chair, provided tha immediate past chair is a director. The general manager shall

be an ex officio member of the executive commiites. To the extent provided in the
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resolution or resolutions, the sxecutive committee shall have and may exercise ths
oowers of the board of dirsctors in the management of the business and affairs of the
association. The axecutive cammittgs shall keep regular minutes of its proceedings and
report the minutés to the board of directors. The delegation authority consistent with
this section shall not operate to relieve the board of directors, or any director, of any
responsibility imposed by law upon the board of directors or any director.

{éi Officers.

(1} Number. The officers of the association shall be the chair of the-board
of directors, the vice chalir of the board of directors, the secretary, the treasurer, and
other officers as the commissioner may desire, all of whom shall be elected by the
board of diréctors. No two offices may be held by the same person except for the
offices of secretary and treasurer.

(2) Election and term of office. The officers of the association shall be
alected annually by the board of directors at the first meeting of the board of directors
held after each annual meeting of the members or as scon as practical following the
annual meeting. Each officer shall hold office until a successor has been duly elected
and qualified ot unitil the officec’s resignation, death, orremovat, . .

(3) Removal and vacancies. Any officer or agent elected or appointed by
the board of directors may be removed by the board of diractors whenever in its
judgment the best interests of the association would be served or otherwise in
accordance with this subchapter, but such removal shali be without prejudice to the

contract rights, if any, of the person so removed. A vacancy in any office because of
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death, resignation, removal, disqualification, or otherwise may be filled by the board of
directors for the unexpired portion of the term.

(4) Chair of the board. The chair of the board shall preside ai all
maetings of the members and at all meetings of the directors, appoint and discharge
employees and agents of the association subject to the approval of the directors, fix the
compensation of employees and agents, make and sign contracts and agreements in
the name of the association, and appoint cc_:rnmittees. The'chair of the boérd shall
gnsura that the books, repdrts. statements, and certificates are properly kept, made,
and filed, if necessary, and the f:hair of the board shall generally do am_:l perform all acts
incident to the office of chair of the _bqarc_i or which_ may be authorized or required by
faw, by this subchapter, or by the board ofl'diractors. not inconsistent with this
subchapter.

{5) Vice chair of the board. The vice chair, elected by the board of
directors, shall have. such powers and shall perform such duties as shall be assigned to
the vice chair, not inconsistent with this subchapter.

(6} Secretary. The secretary shalk:

e s .. = - (A} keep the.minutas of the members and of the board of directors’.

mestings in one or more books provided for that purpose;

{B) provide all notices as required by the provisions of this
subchaptar. |n case of the secretary’s absence or refusal or neglect to give the required
notice, notice may be given at the direction of the chair of the board of directors, or of

the members upon whose request the meeting is calted;
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(C) ‘e custodian of the association's records;

(D) keep a register of the post office address of each member;

(E) annually determine sach member's paricipation in the
association in the manner required by the Act and this subchapter and shall keep a
ragister of each member's percentage of participation; and

(F) in general perform all duties incident to the office of secretary
and such other duties as from time to time may be delegated to the secretary by the
chair of the board or by the board of directors.

7 Treasurerl. The treasurer shall have custody of ali funds, securities,
evidences of indebtedness. and other valuable documents of the association, Including
those atnibuiable to the stabilization reserve funds. The treasurer shall receive and
give, or cause to be given, receipts and acquittances for money paid in on account of
the association, and shall pay out of the funds on hand alt just debts of the association,
of whatever nature, upon maturity of the debits. The treasurer shall enter, or cause o
be entered, in books of the association to be kept for that purpose, full and aocurﬁie
accounts of ali money received and paid out on account of the association, and

- whenever required: by the board of directors;, the treasurer shall kesp, or cause to be_
kept, other books as would show a true record of the reserves, expenses, lossses, gains,
assets, and liabilities of the association. |

(f) Fiscal year. The fiscal year of the assaciation shall be the catendar year.
(g} Waiver of notice. Whenever any notice is required to be given to any

members or director of the association under the provisions of this subchapter a waiver
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in writing, signed by tha person or persons sntitled to noiice shall be dsermed equivalent

to the giving of such naotice.
{hy Protection of directors and officers.

{1} Any person or insurer made or threatened to be made a party io any
eivil, criminal, administrative, or investigative action, suit, or proceeding (other than an
action by or in the right of the assoclation} because such person or insurer is or was a
member or is serving or served on a committee or is or was an officer or employee of
the association, or is or was serving any other entity or organization at the request of
the association, shall be entitled to be indemnified by the association against all
judgments, fines, amounts paid in settiement, reasonable costs and expenses (including
attomeys' fees) and other liabllities actually and reasonably incurred (other than for
amounts paid to the association itself) as a resuit of such threatened or actual action,
suit, or brocaﬂing except in relatlon to matters as to which that parson or insurer shall
be finally adjudged in such action, suit, or proceeding to be liable by reason of willful
miéconduct in the performance of that pérson's or insurer's duties or obligations to the

assoclation or other entity as previously provided and, with respect to any criminal

actions or proceedings, except when such person or. insurer believed or had reasonable. .

cause to believe that their conduct was unlawful.
(2) Indemnification shall be provided whether or not such person or
insurer is a member or is holding office or is employed or serving at the time of such

action, suit, or proceeding, and whether or not any such liability was incurred prior to the

adoption of this subchapter.
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{3) Indemnification shall not be exclusive of other rights sucn person oF
insurer may havs, and shall pass to the successors, heirs, executors, or administrators
of such person or insurer. |

{4) The termination of any such action, suit, or proceading by judgment,
order, settlement, conviction, or upon a plea of nolo contenders or its equivalent shall
not in itself create a presumption that such persnnr or insurer was liabte by reason of
willful misconduct or that they had reasonable cause to believe that their conduct was
u_niawﬁ.l_l.

() In each instance in which a question of indemnification arises,
entitements thereto, pursuant to the condition set forth in this subsection, shall be
determined by the board of directors by a majority vote of a quorum consisting of
directors that were not parties to such action, suit, or proceeding or by the board of
directors, whether interested or disint_erasted, it based upon a written opinion of legal
counsel that the action, suit, or proceeding could qug!iiy for indemnification because of
reasonable doubt that the directors wers liable by reason of willful misconduct in the
performance of duties or obligations to the association or other entity as provided in this

" subsection: 6¢thak there was- reasonable doubt that the directors- believed oF had—-
reasonable cause to believe that the conduct was unlawful, and the board of directors
shall also determine the time and manner of payment of such indemnification; provided,
howevar, if any such action, suit, of proceeding is terminated by compromise
softlement, indemnification in respect of such disposition shall be made only if such

settlement had the prior approval of the board of directors, and provided further that a
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person of insurer who or which nas been wholly successiui, on the mefit or othersise, in
the defense of a civil or criminai action, suit, of pmceeding of the character desciibed in
this subsection shall be entitled in svery instance to. indemnification as authon‘zed in this
subchapter.

(6) Expense incurred in defending a civil or criminal action, sult, or
proceeding may be paid by the association in advance of the final disposition of such
action, suit, or proceeding, as authorized by the board of directors in the specific case,
upon receipt of an undertaking by or on bah;ﬂ of the person or insurer to repay such
amount, unless it shall uttimately be determined that such person of insurer is not
enﬁﬂgd to bar indemnified by the association.

{7} Nothing in tﬁis sﬁbsécﬁbn sﬁall be cie_emed' to pfeclude _a_ b-arsﬂn or
insurer who or which the board of directors has determined not to be entitled to
indemnification from assarting the right to such indemnification by legal proceedings.

(8) Indemnification as provided in this subsection shall be apportionad
among all members, including any named in any such action, suit, or proceeding, in the
same manner as other operating axpeﬁses of the asspciation.

- ._{i: Annual repart._ The treasurer shall. file with. the. department annually, on or
wefore the first day of March, a statement which shall contain information on the
association's transactions, condition, operations, and affairs during the preceding
calendar year. Such stalement shall be in the form and contain the matters and
information prescribed by the department. The department may, at any time, require

the association to furnish additional information with respect of its transactions,
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sondition, of any maiter considerad to be material and of assistance in svalualing the
scope, operation, and experience of the association.

{j) Examinations. The department shall make an examination into the affairs of

the association in accordance with insurance Code Articles 1.15 and 1.18.

§5.2003. Members and Policyholders Participation in the Texas Medical Liability
Insurance Underwriting Association. |

(a) Powers of the association. The association Is created by the Act and shall
be govemned by the provisions of the Act and this subchapter.

(b} Collection and investment of funds.

7{1} Collection. The treasurer shall, on behalf of the association, be
responsible for the collection of all the premiums received by the association, all
assessments levied against the members, all assessments and charges levied against
policyholders {including contribuﬁons to the stabilization reserve funds), and all
proceeds from the investment of funds.

{2) Investment.

o . (Ax Al funds- coliected by the associatiom shall be_retained in_

appropriate accounts in any bank or banks doing business in the State of Texas and
may be inuestéd only in the following:

(i) interest-bearing time deposits or certificates of deposit in
any bank or banks doing business in the State of Texas which are members of the

Federal Deposit Insurance Corporation; or
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(i treasury bills, notes, or conds of the govemiment of the
United States of America; or

{iiy other investments as may be proposed by the board of
diractors and approved by the commissioner.

(B) The board of directors shall determine what portion of such
funds shall be retained In a chacking account or accounts and what portion of such
funds shalt be invested in the investments set forth in subparagraph {A) of this
paragraph, as well as which specific investments, if aﬁy. shali be made.

{c) Stabilization resarve funds. The Act, §4A, creates a policyholder's
stabilization reserve fund for physicians and certain health care providers (§4A fund),
and §4B creates a stabilization reserve fund for for-profit and not-for-profit nursing
homes and assisted living facilities (§48 fund) and further provides that these funds
shall be administered as provided in the Act and this subchapter and that the advisory
diractors shall be chosen as provided in this subchapter.

(1) General provisions.
(A} In accordance with the Act, §3A and §3B, the commissioner

-- shall establish- by order the categories of physicians and other health cara. praviders,_ -

including health care practitioners, and health care facilities, who are eligible to obtain
coverage from the association. Such order may indicate the stabilization reserve fund
appropriate to the new category and may be revised from time to time to include or

exclude from eligibility particular categories of health care providers and physicians.
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(8} The iollowing provisions alsc gover the §44 and §4B8

stabilization reserve funds.

{H  Within 15 days after the offective date of any
commissioner order establishing eligibility, tha board of directors shall axtend invitations
to the appropriata Texas organizations representing efigible §4A fund health care
providers and physicians and §4B fund for-profit and not-for-profit nursing homes and
assisted living facilities to each désignate an agvisory director to represent each eligible
category of §4A fund health care provider and physician and §48 fund for-profit and not-
for-profit nursipg home and assisted-iiving facility; and advise the association of its
choice of director.

| (i) Each designated advisory director shail have a vote on
any matter coming before any meeting of the entire body of advisory directors for the
particular §4A fund or §48B fund to which the advisory director has been designated, and
that vote shall be weighted In the proportion that the net written premium collected
during the most recent calendar year from policies issued to each category of §4A fund

health care provider and physician or §4B fund for-profit or not-for-profit nursing home

and assisted iiving facility bears to the: total net written premiums. collected from-alt.

catagories of §4A fund health care providers and physicians or to all categories of §48
fund for-profit and not-for-profit nursing homes and assisted !ving facilities as applicable
during the same calendar year. The proportion of weighting of the advisory directors’

votes for the §4A fund and the §4B fund respectively shall be determined annually by

the association, not later than August 31.
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(i) The designated advisory diractors for the §44 fund and
ihe §48 fund respectively shall mest not later than September 15 annually at a place in
Texas stipulated by the board of directors io censider the amount of funds availabie and
the status of the respective §4A fund or §4B fund. The designated advisory directors for
the respective §4A fund and §4B fund shall inform the board of directors of the
percentage to be charged to all policyholders of all policies issued or renewed by the
association for the respective §4A fund or §43 fund during the next calendar yéa_r—. This
percentage shall be communicated to the board of directors no later than September
20, annwally. |

(iv) If any organization rdescribed in clam_x_se_ (i}_ n_f this
subparagraph fails to designate an advisory director, the directors designated by the
remaining organizations shall constitute the entire body of advisory directors for the
respective §4A fund or §4B fund, and their establishment of the respective §4A fund or
§4B fund charge shall be accepted as valid by the association and imposed pursuant to
the operational procedures of the association, upon approval of the department.

(v} In the event that the advisory directors fail to establish a

- = - specific percomtage charge: for the. respective §4A fund: or §48 fund to be collected for . -

the coming calendar year before the applicable deadline, the board of directors shall
immediately submit for approval by the commissioner a charge to be collected from the
respective §4A fund or §4B fund policyholders of each new and renewal policy during

the forthcoming calendar year in accordance with the provisions of the Insurance Code.
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{vi) The advisory directors shall serve without salary or other
iga, and shall not be reimbursed for any axpenses. The advisory directors, in the
performance of their duties, shall be afforded the orotection of §5.2002(h} of this title
(relating to Operation of the Taxas Medical Liability Insurance Underwriting
Association}.

(C) The respective §4A fund or §4B fund charge shall be collected
annually from each policyholder of the applicable §4A or §4B fund, as may be
appropriate, and shall be stated as a percentage of the annual premium due for all
coverages on all policies issued nr renawed on or after the effective date of the charge.
Such percentage charge shall remain in effect urdil changed in accordance with
subparagraph (B) of this paragraph.

(D) The respective §4A fund or §4B fund charge shall be
separately stated in the policy, but shall not constitute a part of premium or be subject to
premium taxation, servicing fees, acquisition costs, commissions, or any other such
charges. Further, the respective fund charge shall not be considered premiums for the
purpose of any assessments levied under subsection (d) of this section.

e (EF The respective §4A fund or §4B fund charges shall be collected .
and administered by the association and shall be treated as a liabiiity of the association
along with and in the same manner as premium and loss reserves. The §4A fund and
tha §4B fund shall be valued annually by the board of directors within 90 days of the fast

day of the preceding calendar year.
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(F) Collactions of the respective §4A fund or §4B iund charge shall
gontinue mmughﬁut each calendar year for which established; provided, that no chargs
will be made during the next succeeding calendar year if the nel balance in the
respective fund after recoupment of any prior year's deficit equals or exceeads the
association’s estimate of the projected sum of premiums to be written in the calendar
year following the valuation date of the respective fund.

(2) §4A fund or §4B fund charqe. The respective proportionate §4A fund
or §4B fund charge shall be based on the total annual written premium for all coverages
provided by the association to the applicable §4A fund or §4B fund policyholders. The
respective §4A fund or §48 fund ch;rge_ts sh_all _no’_c be refundable if the policy is
cancetled after the 90th day of coverage. |f canceiled within the 9Cth day ofﬂ Eove;ra‘gra. '
the eamned charge will be based on the same samed percentage charged for the
insurance premium.

(3) Disbursements from the respective §4A fund or §4B fund.
Disbursements from the respective §4A fund or §4B fund shall not be made for any
purpose other than to recoup a deficit from operations as defined in subsection {d} of
this section; Upon suspension. of tha- associationr by the commissioner, any funds
remaining in the §4A fund shall be added to the special fund created by the
commissioner, acting as receiver, or a special deputy receiver acting on behalf of the
receiver. Any investment income eamed on the funds of the §4A fund shail be added to

that fund. Upon termination of the §4B fund, all assets of the fund shall be transferred
as provided in the Act.
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| {d) Participation by membeis and policyholders of the association.
(1) Deficit and remedy of a deficit.

{A) The association shall have sustained a deficit from operations
whenever the aggregate of the incurred losses (reported and unr_eported}, plus all loss
adjustment expenses incurred, plus commissions and .plus other administrative
expenses (including servicing camier fees) incurred by the association in a given
calendar year exceed the aggregate of the net Pramiu'ms eamed and other net income
(including investment income earned) realized by the association in the same calendar
year. |

(B Any deﬁcits sustamed bvy the association in ann_.r one calendar
year with respect to any category of physiclans or health care providers subject to the
Act, §3A(a) or fpr-pmﬁt or not-for-profit nursing homes or assisted living facilities subject
io the Act, §3A(c) shall be recouped, pursuant to this subchapter and the rating plan in
effect, by one or more of the following procedures in lhls sequence:

{i) first, a contribution from the the §4A fund or §48 fund, as
appropriate, until the respective fund Is exhausted;

.. ... (#.second, an assessment upon the policyhoiders pursuant .. .

to paragraph (3} of this subsection and the Act, §5(a);
(i) third, an assessment upon the members of the
association pursuant to paragraph (4} of this subsection and the Act, §5(b).

{2) Sutplus and disposition of a surplus.
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{A) The association shall have sustained a surplus from operations
whenever the aggregate of the incuived losses (reported and unreoried), plus all loss
adjustment expenses incurred, plus commissions and plus other adminisirative
expenses (including servicing carier feas) incurred by the association in a given
calendar year do not exceed the aggregate of the net premiums eamed and other net
income {including investment income earned) realized by the association in the same
calendar year. )

{B) Upon approval by the board of directors, surplus from
operations shall be ratably distributed as reimbursements to members who have been
assessed pursuant to paragraph (4) of this subsechun and have paid such
assessments, but have not been previously raimbursed and have not been allowed the
premium tax credit (offset) pursuant to subsection {e) of this section.

{C) Upon approvat of the commissioner, the association shall
reimburse the state to the extent that the members have recouped their assessments
using premium tax credits pursuant to subsection (o) of this section, with interest at a

rate to be approved by tha commissioner.

Lommmzst oz o (DY Anybalance remaining in the: funds. of the association at the-
close of its fiscal year, meaning its then excess of revenue over expenditures after
approved reimbursement of members' contributions, shall be added to the reserves of

the association.

{3) Participation by policyholders of the association.
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(A)  Assessment of policyholders; contingent Yability. Each
aoficyholder within sither the §4A fund or §4B fund shall havs contingent liability for a
proportionaie share of any assessment of policyholders in the applicable §4A fund or
§4B fund mads by the association pursuant to the Act, §5(a) and the pravisions of the
plan of operation set forth in this subchapter. |

(B) Procedure for assessment of policyholders. Assessment of
solicyholders shall be made in accordance with the following.

{i) Notice of-'asé.’e_ssment shall be sent by certified mail,
retum receipt requested, to each palicyholder being assessed within 30 days of the levy
. of the meeting of the board of directors at which such assessment was levied. Notice
shall be torwarded to the address of each policyholder as it a—ppears .un the books of the
assoclation. The nofice shalt state the policyholders aliocatad amount of assessment
and shall inform each policyholder of the sanctions imposed by clause (i} of this
subparagraph for the failure to pay such assessment within the time prescribed by this
section.
(i) Each policyhotder shall remit to the association payment
it fulk of anr assessment within. 3¢.days-ot. recaipt of natice: ot assessment; provided,. - -

however, that a policyholder not delinquent on any priof assessments, stabilization
reserve fund charge, or premium may remit payment of an assessment levied for a
deficit incurred in a calendar year in two instaliments with at least one-half of the
assassment paid within 30 days after receipt of notice of assessment and the remaining

palance paid within 30 days thereafter. if the asscciation has not recelved payment of
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the policyholder's assessment or any installment payment within 10 days after such
paymenit is due, then the asscciation shall promptly cancel any policy of insurance
which the policyholder at that time has in force with the association, and the association
shall be entitled to offset any uneamed premium otherwise refundable on such policy
against the amount of that policyholder's unpaid assassmeq_t. Such cancellation of
current insurance coverage shall in no way affect the right of the asscciation to proceed
against the policyholder in any court of law or ‘equity in the United States for any remedy
provided by law or contract to the association, including, but not iimited %o, the right to
collect the policyholder's assessment.
{4) Partlcnpatiun by members of ﬁ'le assuclaﬂun

(A} Assessment of members. The Act provides that in tha event
that sufficlent funds are not available' for the sound financial operation of the
association, in addition to assessments paid pursuant to the plan of operation set forth
in this subchapter and contributions from the stabilization reserve funds, all members
shall, on a basis authorized by the commissioner, as long as the commissioner deems it

necessary, contribute to the financial requirements of the association in the manner

- provided: for in this-section and-the Act. §5.- Any assessment or contribution- shall be.

‘relmbursed to the members as provided in the Act, §4.
(B} Procedure for assessmeant of members.
(i) All insurers which are members of the association shall
participate in its writings, expenses, and losses in the proportion that the net direct

premiums of each member, excluding that portion of premiums attributable to the
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operation of the assoctation, written in this state during the oreceding calendar year
nears to the aggregate net direct premiums written in this state by all members of the
association during the same calendar year. Each insurer's participation in the
association shall be determined annually on the basis of net direct premiums written
during the preceding calehdar year as reported in the annual statements and other
reports filed by that insurer that may be raquired by the department. No member shall
be obligated In any one year to reimburse the association on account of its
proportionate share in the unrecouped deficit from operations of the association in that
year in excess of 1.0% of its surplus o pdicyholdars and the aggregate amount not
reimbursed shall be reallocated among the remainlpg _mamb_ers in accordance with the
method of determining parﬁcipaﬂun pra_scribed in this subsaction, after excluding from
the computation the total net direct premiums of all members not sharing in such 8xcess
deficit. In the event that the deficit from operations allocated to all members of the
assoclation in any calendar year shall exceed 1.0% of their respective surplus 1o
policyholders, the amount of the deficit shali be allocated to each member in
accordance with the method of determining participation prescribed in this subsection.
ce ~sioowzooouw.oooe (iip: Notice-of assessment shall be sent by cerdified mall _ -

return receipt requested, to each member within 30 days of the levy of meeting of the
board of directors at which such assessment was levied. Notice shall be forwarded to
the office address of the member as it appears on the books of the asscciation. The

notice shall state the member's allocated amount of assessment and shall inform each
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mermber of the sanctions imposad by clause (i} of this subparagraph for the failure 1o
pay the assessmant within the time prescribed by this section.

(i) Each member shall ramit to the association payment in
full of its assessed amount within 30 days of receipt of notice of assessment. it the
association has not received payment in full of a members allccated amount of
assessment within 40 days of notice of the receipt by the member of the notice of
assessment, then the association shall report to the commissioner of insurance the fact
that such assassment has not been paid and the commissioner of insurance may take
such actions as are permitted under the Insurance Code, including, but not limited to,
actions authorized by the Insurance Code, Chapter 82, to consider revacation of the
certificate of authority of the delinquent member. Any action by the COlTHT'IiVSSiOI'IBi'V of |
insurance shall in no way affect the right of the association to proceed against the
member in any court of law or equity in the United States for any remedy provided by
law or contract to the association, including, but not limited to, the right to coliect the
member's assessment. A member, by mailing payment of its allocated amount of
assessment as provided by this section, shall not waive any right it may have to contest

. the computation ot its allacated amount of assessment. & cantest shall not: however.
toll the time in which the assessment shall be paid, or the report is made to the

commissioner of insurance.
(5) Basis of computation of deficit, surplus, and assessments. The
computation of the deficit or surplus in operations of the association and the

computation of assessment of members and policyholders shall be computed on a
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calendar year basis In accordance with the reporting raquirernenis of the annual
statement filed with the departmeﬁt.

{e} Premium tax credit {offset) for members assessments. To the extent that a
member has been assessed and has paid cne or more assessments as contemplated
by this subchapter and has not received reimbursement from the association for the
assessments, that member, as provided for in the Act, §4(b)(3), shall ba allowed a credit
agéinst its premium taxes under the insurance Code Article 4.10, ﬁr all lines of
insurance which the member is writing in the State of Texas, which are subject to a
premium tax under Article 4.10. The lax credit, in the aggregate amount of the
assessments plus interest at a rate o be approved bty the commissioner shalli be
allowed at a rate of 20% per year for five successive years following the year in whiﬁh
the deficit was sust_ained and at the option of the member may be taken over an
additional number of years. For purposes of this premium tax offset, expense fees paid
pursuant o §5.2002(b){1} and (2) of this title (relating to Operation of the Texas Medical
Liability Insurance Undarwriting Association) are deémed to be assessments.

(fy Auditing of members. The association may audit the policies, records, book
ot accounts; documents; and related material of any member, which are-necessary 10 - -
carry out its functions. Such material shail be provided by the members in the form and

with the frequency reasonably required by rules adopted by the commissioner.

§5.2004. Medical Liability Insurance and General Liability insurance.

{a) The policy.
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(1) Approval. The procedurss ragarding rates, rating plans, 7ating rules,
rating classifications, tesritories, and policy forms applicable to insurance wiitten by the
association and statistics ralating thereto shall be in accord with the Act, §4.

(2) Duration of policies. All policies issued by the association shall be
written for a term of one year or less, as determined by the association, to commencs at
12:01 ﬁ.m. on their respective effective dates. No policies may be issued by the
association with an effective date after the date fixed in the Act for a plan of suspension
to become effective and operative. All pohcies shall be written upon forms approved by
the department, and shall contain & provision which requires, as a condition precedent
fo settlement or g:qrnprq@'lisg of any claim, the consent or acquiescence of the insured.
if, however, the insured reluses to consent to any settlement reeornmendadin wﬂt;ng by

the assoclation and elects to contest or continue any legal proceedings, the liability of
the association shall not excesd the amount for which the claim could have been settled
plus the cost and expenses incurred up to the date of such refusal.

(3} Installment payment plan. The -associaﬁon may offer an installment
plan for coverage obtained through the association or for payment of the stabilization

. raserver fund..charge.- - The . association may-_requite- the policyhelder to pay the
stabilization reserve fund charge as an annual lump sum.

(4) Limits of liability.

(A). No individual or organization may be inéure-d by a policy
issued, or caused to be issued, by the association for an amount exceeding a total of $1

million per occurrence (for all coverages combinad) and $3 million aggregate per annum
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ifor all coverages combined). As used in ihis paragraph, the terms "individual® and
"grganization” mean each physician, health care provider, health cass practitioner, and
nealth care facility noiding 2 separate license o accreditation from the appropriaie
ficensing or accrediting agency as applicable.

(B) If provided, general liability limits must be the same as medical
liability Hmits. subject to the maximum policy limits specified in subparagraph (A) of this
paragraph.

(5) Special provisions.

(A) Policies with deductibles may be issued by the association.

(B) Policies subject to retrospecﬁva_rating plans may be issued by
the association. |

(C) Policies of excess medical fability insurance and excess
general liability insurance written by ihe association shall:

{) beona following form basis to the underlying medical

liability insurance 6r underying general fiability insurance coverage over which it is

written;

- (i} beissued subject to review of the underlying caverage it . .

review is deemed necessary by the association o its representatives;
(i) not be issued in those cases where the net retention at
risk by the primary carrier is lass than $100,000 per cccurrence or less than $300,000

aggregate per annum after the application of any appiicable deductible;
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(v} be issued only when the undedying insuranca covarage
is underwritien by a member of the association and such underlying insurance coverags

does not have a deductible in excess of $25,000; and

(v} terminate autcmatically in the avsnt the underying
primary policy of medical liability insurance or unde_rlying primary gengral liability
insurance is not maintained for any reason, except exhaustion by payment of a loss or
losses. If the aggregate underlying primary mecﬁcal liability insurance or general liability
insurance is exhausted by the payment of a loss or lossas occurring during the policy
period, the insurance provided by the excess policy shall apply in the same manner as if
the underlying primary insurance wes In full force and effect;

(viy not be accepted fﬁr a hospctal or other institutionai
health cars provider or health care facility if the applicant does not provide evidence that
all physicians, surgeons.' podiatrists, dentists, pharmacists, chiropractors, or other
health care prﬁviders or health care practitioners with staff privileges are insured for
their individual medical liability with limits of iability of at least $100,000 per cccurrence
and $300,000 aggregate per annum; and

- s conwman e oo (W) ot be accepted for physicians, surgeons, podiatrists, -
dentists, pharmacists, chiropractors, or other health care providers or health care
practitioners who employ or contract with other physicians, surgeons, podiatrists,
dentists, pharmacists, chiropractors, or other health cars providers or health care
practitioners if the applicant does not provide evidence that all employed physicians,

surgeons, podiatrists, dentists, -phan'nacists. chiropractors, or other health care
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providers or health care practitioners who are gligible to obtain coverage from the
association are insured for their individual medical fiability with limits of liability of at
least $100,000 per ocouirence and $300,000 aggregate per annum.

(D) No hospital of other institutional health cars provider, health
care facility or physicians, surgeons, podiatrists, dentists, pharmacists, chiropractors, or
other health care providers orf health care practitioners that have employed of
contracted physicians, surgeons, podiatrists, q_antists. pharmacists, chiropractors, or
other health care providers of health care practitioners can be accepted for coverage in
the assncigtiun without evidence that ali physicians, surgeons, podiatrists, dentists,
pharmacists, chiropractors, or other health cars providers or health care practitioners
with staft privileges or employed or cbnﬂacﬁd by the applicant are insured for their
individual medical liability with fimits of at least $100,000 per occurrence and $300,000
aggregate per annum. '

'(E) For purposes of this section, the term health care providers or
health care practitioners shail not include personnel at or below the level of employed

registered nurse. insurance required for physicians, surgeons, podiatrists, dentists.

~ pharmagists, chiropractors, health care practitioners or other health care providers with -

hospital staff privileges or amployed or contracted by thé applicant shall be limited to
any oné of the following entities:

(i) an insurance company authorized and licensed to write
and writing health care liability or medical liability insurance in Texas, pursuant to the

authority of the lnsurance Code, Chapter 801;



04-1262
TITLE 28. INSURANCE Adopted Sactions

Part|. Texas Department of insurance Page 44 of 58 Pages
Chapier 8, Property and Casuaity Insurance

(i) an insurance company eligivle o wiits and writing healith
care liability or medical liability insurance in Texas as a surplus iines carrier, pursuant io
the authority of the Insurance Code, Chapter 981;

(i) the Texas Medical Liability lnsurance Underwriting
Association, established under the Insurance Code Article 21.49-3;

(v} a self-insurance trust created to provide health care
liability or medical liability insurance, established under the Insurance Code Article
21.49-4; ,

(v) a risk retention group or purchasing group writing health
care liability or medical Iiability_ insurance in Taxas registered, pursuant to the authority
of the Insurance Code Article 21.54, | o o

(vi} a plan of self-insurance of an institution of higher
education that provides health care liability or medical liability coverage, established
under the Education Code, Chapter 59; or |

(vii) a plan of self-insurance that meets each of the following
criteria:

- o oze o cos - (e the: plan's Habililes must be fully funded and the-
ptan must be solvent. The plan must have a minimum net worth eﬁual to the lesser of
$1 million or that amount of net worth that results in a capitalization ratio of 5.0%. As
used in this subclause, "net worth" shall be calkculated by determining the sxcess, if any,
of the plan's total assets over the plan's total liabilities. As used in this subclause,

"capitalization ratioc® means the ratio of the plan's net worth (as the numerator) to the
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plar's iotal assets (as the denominator). Motwithstanding the preceding, the net worth
rsquifemen'ts contained in this subclauss do not apply to a plan that lawfully has iaxing
authority over a segment of the Texas public provided that the taxing authority may be
utilized to meet the plan's liabilities and other obligations; and

(i the plan must annually obtain an actuarial
analysis which reflects that its oparations are viabie from a qualifled actuary who is a
member in good standing of he Amarican Acadermy of Actuaries. Notwithstanding the
preceding, an actuarial opinion filed with the Texas Department of Insurance pursuant
to Texas lnsurance Code Article 802.002 may be accepted for purposes of this
subsection; and |

(1Y) financial statements of iha plan must annually be
audited by an independent certified public accountant who is a member in good
standing of the American Institute of Certified Public Accountants (AICPA). The audits
must utilize generally accepted auditing standards and must result in a report which
attests 1o whether the financial statements comply with generally accepted accounting
principals adopted by the AICPA. Notwithstanding the preceding, an audit report filed
with the-Texas. Departmant of Insurance pursuant:to Texas Insurance Code Aricle: -
1.15A may be accepted for purposes of this subsection; and

(V) the plan must have competent and trustworthy
management who is generally knowladgeable of insurance matters. In no avent shall a

plan be eligible if a plan officer or member of the plan’s board of directors or similar
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govarning body has been convicted of a islony involving moral turpitude or breach of
fiduciary duty.

() Rates, rating plans, and rating rules applicable. The rates, raiing
plans, rating rules, rating classifications, and ieriilories applicable shall be those
established pursuant fo the Act, §4.

(b) Application, underwriting standards, and acceptance of rejection,
(1) Eligibility and forms. 5

(A) Any physiclan and any health care provider (as defined in the

Act, §2) and any health care practitioner and health care facility (as defined in the Act,
§3B) which falis within any of the categories of ph’y_sicians. h@h c-:ara providers, health
cara pfactitibnars, or health care facilities established by order of the commlssnmer fm;n
time to time as being eligible to obtain coverage from the association, shall be entitted to
apply to the association for a policy of medical llability insurance; provided, that if the
applicant is a partership, professional association, or corporation {other than a
nonprofit corporation certified under Chapter 162, Occupations Code) comprised of .
eligible health care providers or health care practitioners, such as physicians, dentists,
- or podiatrists, alk-of the: pariners; prafessional association members; or sharsholders- -
must also be individually insured in the association. Any category of physician or health
care provider, which by order of the commissioner has been excluded from eligibility to
obtain coverage from the association, may be eligible for coverage in the association if,
after at least 10 days' notice and an opportunity for-a hearing, it is determined by the

commissioner that medical liability insurance is not available for the category of
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shysician or health care provider, n addition, a for-profit or not-for-profit nursing home
or assisted living facility not otherwise eligible for coverage from the association is
oligible for coverage if the nursing nome o assisted living facility demonstrates, in
accordance with the requirements of the association, that the nursing home or assisted
living facility made a verifiable effort 1o obtain coveréga from authorized insurars and
oligible surplus lines insurers and was uniable to ocbtain substantially equivalent
coverage and rates. All appiications for medical Kability and general liability insurance
shall ba made on forms prescribed by the board of directors of the association and
approved by the 'dEpartment. The application forms shall contain a statement as 1o
whether o not thers are any unpaid premiums, assessments, or stabiization F2S6re
fund charges -due from the applicant for prior insurance. Application may bbe made on
behalf of the applicant by an agent authorized pursuant to the Insurance Code Article
21.14. Such agent need notbe appointed by a servicing company.

(B} The association may issue a general liability insurance policy o
an applicant specified in subparagraph {A) of thi-s paragraph only if that applicant is
issued a medical liability insurance poticy by the association.

e (2F Licensed agent... ita pcﬁcy-rct-liahility insurance is_written throughra - -
licensed agent then:

(A} the commission paid to the licensed agent shall be 10% of the
first $1,000 of such policy premium, 5.0% of the next $9,000 of such policy premiums,

and 2.0% of the policy premium in excess of $10,000 with respect to policies written by
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the association cn the form approved v physicians and noninstitutionai health cars

oroviders,

(B} the commission paid fc the licensed agent shall be 12.5% of
the first $2,000-nf such policy premium, 7.5% of the next $3,000 of such policy
premium, 5.0% of the next $15,000 of such policy premium, and 2.0% oi the policy
premium in excess of $20,000 with respect to policies written by the association on the
form approved for hospitals and other institl.atit.:-nai health care providers;

{C) with respect to an excess liability insurance policy written by
the association for a physician or any other health care provider {as those terms are

defined in the Act} the commlssmn pard to the lbcensed agent shall be 10% of the pollcy

premium, provided, however, that the commission shaII not exceed 5250 wnh respect to

a policy written on the form approved for physicians and other noninstitutional health
care providers, and shall not exceed $500 with respsct to a policy written on the form
approvead for hospitals and other institutional health care providers; and

(D) no commission shall be payaﬁla in respect to any assessment

payable by the policyholder by reason of a dsficit incurred by the association, including

- charges for the stabilization resefve funds.. Upan cancellation; the agent shall refund.

any uneamed portion of the commission to the association.

(3) Submission. Application for medical liability or general liability
insurance on the prescribed form shall be accompanied by tender of the amount of the
deposit premium and the charge for the stabilization reserve fund required to bind the

policy.
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(4) Underwriling standards.

(A) The following undenwriting standards shall apply with respect io
poliéies of medical liability insurance written by the association:

() all applicants o the association shall be surrantiy
licensed, chartered, certitied, of accredited to practice or provide their respective health
care services in Texas;

{in all heatth care provider, prachtioner and facility and
physician applicants to the association shall provide avidence of inability to obtain
medical liability coverage. Two rejections by carrlaré, in'cludiﬁg insurers llcensed and
engaged in writing the coverage applied for in Texas or a self-insurance trust created
under Insurance Code Article 21.48-4, shall be deemed adequate to show iﬁébility and
rejections may be evidenced by valid notification from the insurers or trust or by sworm
affidavit of the applicant or the applicant's agent that the rejections have occurred;

(i) all for-profit and not-for-profit nursing home and assisted
living facility applicants to the association shall provide evidence of inability to obtain
coverage from authorized insurers and aligible surplus lines insurers for substantially
equivalent coverage and: ratas-.— Two rejections by insurefs: licensed and engaged-in-
writing the coverage applied for in Texas or eligible surplus lines insurers shall be
deamed adequate to show inability and rejections may ba evidenced by valid
notification from the insurers or by swom affidavit of the applicant or the appiicant's

agent that the rejections have occurred;
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{iv) any material misreprasentaticn in the application for
soverage shall be cause o decline coverage upon discovery by the association of iis

authorized representative;

(v} each application shall be accompanied by authorization
for and consent to investigations of material information bearing upon the morai
character, professional reputation, and fitness to engage in the activities embraced by
the applicant's license with respect to appllcants who are to be provided coverage on
the form approved for physicians and noninstitutional health care providers, or the
reputation, method of operation, accident prevention programs, and fitness to engage in
the activities embraced by tha applicanl‘s llcense, charter cerhﬁcate or accreditation
with respect to appllcants who are to be provided coverage on 1he fon'n approved for.
hospitals and other institutional health care providers, including authorization to every
person or entity, public or private, to releass to the association any documents, records,
or other information bearing upon this information;

(vi} no covarage may be afforded either by binder or by
policy issuance to any applicant whosa license, charter, certificate, or accreditation has

- been ordered. cancelled, reveked; or suspended; provided, that if the. order has been
probated by the appropriate regulatory body or licensing agency the probation may be
reviewed by the association for a determination whether, and on what basis, coverage

may be afforded in the association;

(vii) the applicant, to be eIfgibIe for coverage in the

association, shall comply with all significant recommendations arising out of a loss
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control or risk management report either prior 1o pinding coverage o as 800N a3

aracticable concurrently with coverage;

{wil) thera shall be no unpaid, uncontested premium,
assessment, or charge dus from the applicant.

(B) For the purpose of this section, a rejection shall have occurred
if the applicant is accepted in the admitted voluntary market at a rate higher than those
rates approved by the commissionar from time to time under this plan.

(5) Receipt of the application. Upon receipt of the appilcation, the
required deposit premium and the applicable stabilization reserve fund charge, the
association shall, within 30 days:

{A)} cause a binder or policy of insurance to ba-lssued; or |

(B) advise the agent or applicant that the applicant does not meet
the underwriting standards of the association, in which case the association shall
indicate the reasons the applicant does not meet the underwriting standards.

(c) Cancellation, nonrenewal, and notice.
(1) Cancellation by the association. The association may not cancel a2

. poficy. of insurance except for - .

{A) nonpayment of premium; of

(B) nonpayment of the applicabla stabilization reserve fund chargs;

or
(C) nonpayment of assessment; or

{D} evidence of fraud or material misrepresentation; o
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{E) cause which would have been grounds for nonaccepiancs of
the risk under this subchapter had such causs been known 19 ihe assceiation at the
time the policy was issued; or

{F) any cause arising subsequent o tha issuance of the policy
which would have been grounds for nonacceptance of the risk under this subchapter
had such cause existed at t_he time of acceptance; or

(G} noncompliance ':vilh rsasonable loss control or risk
management recommendations in accordance with subsection (b)(4){A)(vii) of this
section. Upon cancellation of a policy of insurance by the association, the association
shall refund to the msured the uneamed portlon of any pand premmm and, lf cancelled
within the 90th day of coverage, the uneamed portion of the pa|d §4A fund or §4B fund
charge on a pro rata basis provided all assessments and §4A fund or §4B fund charges
eamed have bean fully paid; otherwise, only that portion of unearned premilsim over any
unpaid assessmeant and §4A fund or §4B fund charge will be refunded. Policyholder
assessments and §4A fund or §4B fund charges are fully earned upon payment;
therafore, except as provided in the Act, or §5.2003(c)(2) of this title (relating to

. Members: and- Policyholders: Participation- in- the: Texas  Medical Liability Insurance. -
Underwriting Association), no portion is refundable. |
{2) Cancellation by the insured.- A policy of insurance may be cancelled
at any time: |
(A) by the insured upon written request for cancelfation of the

policy; or
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(B) by an insurance premium financs company in accordance with
ihe provisions contained in the Insurance Code Article 24.17.

{3) Refund of uneamed portion of paid premium. Tha association shall
refund the unearned portion of any paid premium, and if cancelled within the 90th day of
coverage, the uneamed portion of the paid §4A fund or §4B fund charge according to
the approved short rate table, provided all assessiments and §4A fund or §48 fund
charges eamed have been fully paid; otherwise, only that portion of the unearned
premium over any unpald assessment and §4A fund or §4B fund charge will be
‘efunded. Policyholder assessments and §4A fund or §48 fund charges are fully
eamed upon payment; therajfcre. excent as provided in the Act, or §5.2003(c)(2) of this
itle no portion Is refundable. |

" (4) Exhausted policy limits. I there is outstanding a claim or claims under
any policy of insurance on which a reserve or reserves have been established, which in
the aggregate or when combined with losses previousty paid under such policy, equal of
exceed the aggregate limits of coverage under such policy, then the association shall

notify the insured and at the option of the insured the policy may be cancelled and, if

' canceiled, the premium shall be fully samed and the.insured may apply for a new palicy -

to be effective concurrently with the termination date of the cancelled policy.
(5) MNotice of cancellation, nonrenewal, or premium increase.
(AY The association may cancel a policy of medical liability

insurance and general liability insurance or decline to renew such policy for any reason
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listed in paragraph (1) of this subsection at any time within the first 90 days from the
affective date of the poiicy by sending 90 days written notice to the insured.

(B) The association may cancel a policy of medical liability
insurance and general liability insurance or decline to renew such poiicy for nonpayment
of pramium, assessments, or §4A fund or §4B fund charges or loss of license, charter,
certification, or accreditation at any time during the policy period by sending 10 days'
written notice to the insured. |

{C) Notice of cancellation or nonrenewal pursuant to
subparagraphs {A) and (B) of this paragraph shall contain a statement of the reason for
such cancellation or nonrenewal and a statement that the insured has the right to
appeal purSuanttc the Act, §7. I |

(D) The association shall give at least 90 days' written notice to an
insured before increasing the premium by reason of a rate increaé.e on the insured's
medical liability insu_rance policy. The notice shall state the amount of the increasa.

(6} General fiability insurance. A policy of general liability insurance

issued by the association pursuant to the Act, §3(d) shall automatically terminate on the

- sama sffective date-and time as the termination of the medical liability insurance policy.-

(d) Suspensicn of policy. The association shall, upon written request frum a

policyholder subject to the Servicemembers Civil Relief Act of 2003 (S0 United States

Code App. §8501, et seq.), suspend the policy issusd by the association, in accordance
with the Servicemembers Civil Relief Act of 2003.
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{8) Removal of risks. Any member, or salf-insurance trust established under the
Insurance Code Aricle 21.49-4, at any time, upon written consent frorm the insured filed
with tha aséaciation may writa the risk as regular business, in which event the
association shall cancet its policy pro raia as of a date and time specified by the
manager of the association. The association will require written confirmation that the

member or self-insurance trust is taking the risk out of the association before allowing
pro rata cancellation. |
{f) Payment of claims.
(1) Report of loss. All losses shall be reported to the association in the
manner prescmbed by the board of drectOrs
(2) Adjustment of loss. All losses shall be adiusted in the manner

designated by the board of directors subject to the provisions of this plan and the

insurance laws of Texas.

§5.2005. Amendments. Amendments to this subchapter may be recommended by the
board of directors, subject to the approval of the commissicner, or shall be made at the
direction of the commissioner. - - _ .-

§5.2006. Reinsurance. Pursuant to the Act, §3(b)(4), the Texas Medical Liability
Insurance Underwriting Association may cede and purchase reinsurance. The purpose

of this section is to implement the Act, §3(b)(4).
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{1} The associaliocn may devslop a reinsurance program that will provide
for the purchase of reinsurance and that will maintain the purposa of the association to
provide medical liability insurance and general liability insurance on a salf-suppoiting
basis.

(2) A reinsurance program shall be subject to prior approval by the
commissioner, and such prior approval must be obtained before implementation of the
reinsurancle program. The program shall include, but is not limited to, the proposed
reinsurance program structure and terms, including the reinsurance proposal and
proposed reinsurance contract terms and conditions; cost of the proposed reinsurance
program; the reqpmmen_de_d percentage of reinsured business to be assumed by each
individual reinsurer; a summary of .th-e” ﬁnanctal ;:ondi_ﬁ-uﬁ of eﬁﬁh recommended
reinsurer; the association's costs to administer the reinsurance program; compliance
with Subchapter F of Chapter 7 of this title {relating to Reinsurance), to the axtent that
provisions do not confiict with this section or Article 21.49-3 of the Insurance Code, or
unless such provisions are waived by the commissioner; and any other information the
commissioner deems necessary to enable the commissioner to determine whether to

- approve o disapprove- the reinsurance program. . The association shall submit to the
commissioner, no later than 90 days before expiration of the reinsurance contract, the
proposed renewal reinsurance program or a statement of the reasons why a
reinsurance program is no longer necessary.

(3) The asscciation shall submit written notice of any amendment(s) to

any existing reinsurance contract to the commissioner at least 60 days prior to the
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offective dale of the proposed amendment(s). The notice shall include an explanation
of the reason for the amendment({s} and a copy of the drakt amendment(s). The

amendment(s) shall ke deemed approved by the commissionar unless within 60 days

following the submission of the written notice tha commissioner disapproves the

amendment(s).

CERTIFICATION. This agency certifies that the adopted sections have been reviewed

by legal counsel and found to be a valid exercise of the agency’s lagal authority.

Issued at Austin, Texas, on w 2004.

Gehe C. J
General Counsel and Chief Clerk
Texas Department of insurance

iT IS THEREFORE THE ORDER of the Commissioner of insurance that amendments
to §§5.2001 - 5.2006, concerning the pan of operation of the Texas Medical Liability

Insurance Underwriting Association (JUA), are adcptéd. :

AND IT IS SO ORDERED.




04-1262
TITLE 28. INSURANCE Adopted Sections

Partl. Texas Department of Insurance Page 58 of 58 Pages
Chapter 5. Property and Casualty Insurance

COMMISSIONER OF INSURAMCE

(e

Gené C. Jarmon .
General Counsel and Chief Clerk

COMMISSIONER'S ORDER NO._M_- 1 2 6 2

DEC 3 020m




